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o 1A : OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD Co MANR
Avrounsy GENERAL

Loncrable !, Teyrpce Tatterfield, Comnisaiovner
Tireuen's Fension Comm:isalon
Austin, Texse

Dear Sir: Opinion Fo, 0~4937
Re: Tligibility tixement and

erved activelydin & fire de-
pariment o thia Ssate for morq than 20

aotiVve servioce
prior tg the timn is depaxrta
participatisg member of \the rotiremnnt

}pating egdrt- at, ¥r. A. was voted
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1eé in the lazt sentence of Sege
the AckT'" -

Seetion 6 of Arficlo 6243e, Vernon's Anpotated
Civil =Ztatutes reads as Tollows:

“sat. G On and after the lst day of April,
e e 192? any person who has been &uly appointea
and onr ed, and who has attalned the 2ge of o
rifty-five (55) years enc who has served actively
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for a period of twenty (20) years in some regularly
organized fire department in any oity or town in
this State now within or that may come within the
proviaions of this Aet, in any rank, whether aas
wholly paid, part paid or volunteer firemen shall
be entitled to be retired from such service or de-
partment and shall be entitled %o be pald from the
Firemen's Relief and Retirement Fund of that alty
or town, a monthly pension egual t0 one-half of

his average monthly selary not to exceed a maximum
of One-Hundred Dollars (£100) per month, Suoh
averagé monthly salary to be bagsed on the monthly
avarase of his salary for the rive (5) year period
preceling the date of such retirement; provided
further, that if his evorage monthly sslery ias
Fifty Dollars {$50) or less per month or if .a volun-
teer fireman with no salary, he shall be esntitled
to a monthly penaion or retirement allowance of
Twenty-five Dollars (425),¢

Seation 21, Article 6243e, V. A, O, S., provides:

"5e0. 21, In computing the time or perxiod
for retirement for length of service as herein
provided, less than one year out of service or
any times served in the armed forees of the Mation
during war or National emergency shall be construed
as continuous sarvioe, but if out more than one
year and less than five (5) yesrs, oredit shell bde
given for prior service, but deduwotion made for
the length of time out of service, If out of serv-
ice more than five (5) years no previous service
shal) bs counted, provided however, that if s fire-
man be out of servigce over five (5’ years through
no fault of his own and subsesusnt returns to the
department, this period of time shall not be ocount-
ed egainst hi:: in so far as his retirement time is
concerned, Any firemen jolning any regularly or-
ganized fire department ooming within the provi-
sions of this Act after the effeotive dmte nereot
shall not be entitled to benefits hersunder until
he shall have served one yesar continuously."

The conditions thus imposed, regarding eliglbility
for retirement benefits, require that a person bs "duly ape
polnted end enrolled”; he must have attained the age of 55
years; he must have served actively for a period of 20 years.
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You stete that Mr, A, "retired from active service
prior to the time his department becams a participating mem-
ber of the Retirement System”, and that "after his department
becarie & participating departuent, Mr, A. was voted into the
department as & regularly enrolled and appointed member of the
department". You do not state what period of time he was out
of the service of the particulsr department. This i1s material
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der authority of Section 21, supra, 1f he vere out of the serve
ice less than five years, hs should receive eredit for retire-
ment purposes for such period of time as ho wmay have previously
served, If, however, he were out of the service for more then
five years Yno previous service shall be counted", unless he
was out of the service through no fault of his own, in whioeh
event such "period of time shall not be counted agains! him ine
sofar as his retirement time is concerned”, .

When "My, A." returned to the service of the Gepart-
ment he thereby egain joined seme. Under the provisions of
Seotion 21, supre, he must serve "one year continuously” efter
his return to the department before he shall be entitled to
receive & pension,

if, therefore, "lr, A.," returned to the service of
the department within five yesrs from the time he resigned he
will be entitled to receive a pension when he has served one
year after his return, all other requireaents existing.

Yours very truly
ATTCRNEY GENERAL OF TEXAS

& B b,

E. G. th
Asgistant
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